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IT’S TIME TO DEFINE LIMITS OF SEDITION: SUPREME
COURT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Justice Chandrachud pointed out that the court had categorically told the States not to initiate
penal action against the critics of COVID-19 management measures in an April 30 order.

Justice Chandrachud referred to how, in an earlier suo motu hearing, he had wondered whether
sedition charges would be launched against a news channel that had published a photograph of
two persons throwing the body of a COVID-19 patient into a river from a bridge in Uttar Pradesh.
“I had this case [Andhra] in mind when I said that,” he said.

The court acknowledged the argument that the media was well within its rights to air critical
programmes about a prevailing regime without attracting sedition.

‘Unfortunate assault’

TV5, represented by senior advocate Shyam Divan and advocates Vipin Nair and P.B. Suresh,
and ABN Andhrajyothi argued that the sedition FIR against them was an “unfortunate assault”.
The State had accused them of sedition for reporting news about the pandemic in an “unbiased
manner”.

“Merely because the content of the news reported in an unbiased manner is critical of a
government or not to its liking, it cannot be said that the news outlet has committed an act of
sedition or inciting hatred. To do so would be directly contrary to the freedom of Press,” ABN,
represented by Guntur Pramod Kumar, said in the petition.

TV5 said the “vague” FIR had a chilling effect on free speech in the media.

Plea for contempt case

Both channels urged the Supreme Court to initiate contempt proceedings against the senior
officials of the State government for violating the April 30 order of the Supreme Court to
“immediately cease any direct and indirect threats of prosecution and arrest to citizens, who air
their grievances”.

Here the Andhra government had “gone one step ahead” to penalise the media, the channels
said.
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CENTRAL VISTA PROJECT ESSENTIAL, OF PUBLIC
IMPORTANCE: DELHI HC

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Clearance given:Work in progress at the site of the Central Vista project in New Delhi on
Monday.Shiv Kumar PushpakarShiv Kumar Pushpakar  

The Delhi High Court on Monday dismissed a petition seeking to halt the construction activities
at the Central Vista Avenue Redevelopment Project in view of the recent surge in COVID-19
cases in the country.

A Bench of Chief Justice D.N. Patel and Justice Jyoti Singh remarked that there was no reason
for the court to suspend the construction activities as the workers were staying at the project
site, and “COVID-19 protocols are adhered to and COVID-19 appropriate behaviour is being
followed”.

“We are of the view that this is a motivated petition preferred by the petitioners and not a
genuine public interest litigation [petition],” the court said while imposing a cost of Rs. 1 lakh on
petitioners Anya Malhotra, who works as a translator; and Sohail Hashmi, a historian and
documentary filmmaker.

‘Not an essential activity’

The petitioners had argued that the project was not an essential activity and hence, it could be
put on hold for now during the pandemic.

The court noted that the work at the Central Vista Avenue Redevelopment was part of the
Central Vista Project and of vital public importance and the legality of the project had been
upheld by Supreme Court.

“By no stretch of imagination, it can be said that Central Vista Project or Central Vista Avenue
Redevelopment Project is not an essential project,” the court said, adding, “If this type of project
is stopped by the court, the main project cannot be completed within the stipulated time.” It
noted that the work at the Central Vista Avenue Redevelopment Project had to be completed by
November 2021.

While the petitioners argued that the time limit be extended, the court said, “Such kind of
arguments cannot be accepted by this court, keeping in view that the construction activity of this
essential project or of a project of national importance cannot be stopped especially when the
conditions imposed by the order of the DDMA dated 19th April, 2021...are not flouted or
violated.”

The HC remarked that several other agencies were undertaking construction projects in Delhi. “It
is obvious that petitioners have selectively chosen only one project which is of national
importance, at a vital place where Republic Day celebrations are held in Delhi and is a part and
parcel of the larger project, namely, Central Vista Project,” it stated.

‘Very selective’
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Solicitor-General Tushar Mehta had argued that the PIL raised in the case was “very selective”.

Senior advocate Sidharth Luthra, for the petitioners, stated that his clients were only delivering a
message of health and safety for the people of Delhi and if the government could not see it, then
it was a “sorry reflection” of its concern for the lives of the citizens.

Mr. Luthra had referred to the ongoing project work as not Central Vista, rather “central fortress
of death”, comparing it to “Auschwitz”.

Mr. Mehta had expressed displeasure with the comparison, saying one could criticise and be
venomous about it, but such terms should not be used in court.
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INFORMATION TECHNOLOGY RULES: A CASE OF
OVERREACH?

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Last week, WhatsApp decided to legally challenge one of India’s new Information Technology
rules which requires messaging platforms to help investigative agencies in identifying the
originator of problematic messages. WhatsApp reckons this would break end-to-end encryption
and undermine people’s right to privacy. The government responded saying it is committed to
ensuring the right of privacy for all its citizens, and that it also has to ensure national security.
Have these new rules been framed to adequately address the privacy versus security balance,
especially in the context of social media intermediaries such as WhatsApp? Rishab Bailey and
Parminder Jeet Singh discuss this question in a conversation moderated by Sriram
Srinivasan. Edited excerpts:

Rishab Bailey: The short answer is that every provision of the new IT rules is ultra vires the
Constitution and the parent IT Act of 2000. The rules only make superficial attempts at balancing
privacy and security interests. But it’s very clear that security interests are being given primacy
over both civil liberty interests as well as economic interests.

IT Rules: a case of overreach? | The Hindu Parley podcast

Keep in mind that the government already has huge powers of surveillance. This was
recognised even in the Justice Srikrishna Committee report that accompanied the draft data
protection law in 2018. So, rather than seeking to revise these powers, the government is giving
itself greater ability to snoop on and interfere with the private lives of citizens. In particular, the
traceability obligation in the new rules is problematic because the technical literature on this is
nearly universal, in agreeing that this would mean breaking the use of end-to-end encryption for
all users on platforms such as WhatsApp.

Also, end-to-end encryption is really needed in the digital economy because data theft and
hacking are only increasing in India. There’s also an issue of platforms themselves misusing
user data. So, ideally, we should be looking to encourage more user-controlled encryption and
not limiting this possibility.

Parminder Jeet Singh: I’ll start with the points of agreement with Rishab, and that is the context
of the way the state has been using its powers in a manner which is becoming very dangerous.

WhatsApp is indulging in anti-user practices: Government

Having said that, we also need to see things in the sense of the fact that our societies are
changing from pre-digital to digital societies, and many fundamental structural changes have to
take place. Among those are also the levers of law enforcement, required in the new context.
Second, as Justice Srikrishna said, a new law should be brought out, which discusses the
rationale, gives good institutional checks and balances, and then places this significant and new
legal possibility for the law enforcement in that context. Third, the biggest problem with
WhatsApp is that it is a private communication channel, and after certain virality, becomes
public. So, what happens is that with the originator or traceability mandate, anybody who’s
writing a personal message to his or her friend is afraid that though they are giving an analysis
which, in a private sense, is not criminal, but it could be criminal in a public sense. So, how do

https://www.thehindu.com/sci-tech/technology/internet/whatsapp-sues-govt-says-new-media-rules-mean-end-to-privacy/article34646518.ece
https://www.thehindu.com/news/national/govt-announces-new-social-media-rules/article33931290.ece
https://www.thehindu.com/news/national/govt-announces-new-social-media-rules/article33931290.ece
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you balance the private and the public part of it is a concern.

Rishab Bailey: It’s unclear why you need to have a specific mandate for traceability. Yes,
metadata as well as other forms of unencrypted data can be accessed by law enforcement.
Keep in mind also that the current law in India also allows the government to request decryption
of data where it’s held by an intermediary or where the intermediary holds the private encryption
key.

Explained | Why is WhatsApp opposed to traceability?

Rishab Bailey: That is actually the fundamental issue here, which is that the government wants
you to move away from encryption controlled by the users to encryption done by the
intermediary itself. If the intermediary is controlling the encryption keys, the government can just
go to them and ask for this information.

Parminder Jeet Singh: I don’t believe traceability of encrypted messages requires breaking
encryption. The metadata, which carries many layers of information already, including a counter
that tells you that the message has crossed a certain limit of virality, can be a good enough
place to lock the originator of every message when it is created. Now, you can always say it
doesn’t go with my method of encryption. But the law does not follow private models of
business; private models of business follow the law.

Comment | WhatsApp and its dubious claims

I have been a law enforcement officer, and I can see many situations where there is really
almost no other way — I mean you can spend decades of investigation and always find the
originator. So, there are examples like somebody sending out a message which is derogatory to,
say, Dalits and this goes viral. This is illegal under Indian law. So, what should the law do? A
second example relates to systematic election-related manipulation, which has happened in the
West on Twitter; in India it happens on WhatsApp. Foreign countries can do it, Indian political
cells can be doing in a manner which is illegal. And all these can really be traced when you are
able to find an originator. Another example is of obscene pictures, non consensual, intimate
pictures (that are shared). And finally, a lot of the wrong kind of content is today leaked on
WhatsApp by the police itself, who get access to a lot of digital media when they do
investigation. All these require the originator to be found out and these cases are going to keep
on multiplying. And just to say I think it could be found out otherwise is not sufficient.

Rishab Bailey: The rule as it’s currently drafted is vague, disproportionate, and probably
unnecessary. The reasons for which this traceability power can be used are quite broad and
therefore capable of misuse. The provision uses the phrase ‘security of the state’, which
unfortunately has virtually come to mean criticising the government in any way. Similarly, to say
that this power can be used to detect or prevent an offence basically gives executive authorities
free rein to identify people even before an offence has been committed.

Parminder Jeet Singh: This should have been a new law with systemic explanation of intent,
purpose, and institutional safeguards. Like now, the court has said that sedition has to be
redefined. There are two problematic terms here: ‘security of the state’ and ‘public order’. People
are shouting in my street; is it a public order issue? And we need our Supreme Court to define
these terms and lay out the law on that.

New IT rules don’t apply to us, Google tells Delhi High Court

I am also strongly of the belief that for these kind of cases, executive authority should not be

https://www.thehindu.com/sci-tech/technology/explained-why-is-whatsapp-opposed-to-traceability/article34678342.ece
https://www.thehindu.com/opinion/op-ed/whatsapp-and-its-dubious-claims/article34629374.ece
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able to give an order. Only a judicial order, which should insist on the purpose, how you are
going to do it, whether the intermediary has been given an opportunity of being able to do it
through less intrusive means, which are all the part of the new rules, should allow access to the
originator of a message. So, these institutional systems should be in a new law, and the
Supreme Court should clarify terms like ‘public order’ and ‘security of the state’.

It will always be an ongoing battle. The powers that a police constable was given during the
colonial regime... it is the same power the Indian policeman has in New Delhi and the Toronto
policemen have: of arresting people, going into people’s houses. It is the institutional safeguard
around those which keep their power in check. The same would apply in the digital arena.

Parminder Jeet Singh: Probably much of it is not of the delegated rule-making level. These
kinds of things should go to Parliament and a full-fledged law should be written.

Twitter has to comply with new IT rules for digital media, says Delhi High Court

Rishab Bailey: What has progressively happened over the last few years is that the Section 79
of the IT Act route, and the fact that you can make rules under this, is being used to introduce
progressively more onerous obligations, including on many issues where you might actually
need regulation. The argument is that all the rules under Section 79 can do is give effect to the
main provision. They can’t introduce new offences, they can’t go beyond what the original
provision or, in fact, the parent Act itself contemplates.

Rishab Bailey: Actually, every jurisdiction is struggling with the issue of how to deal with the
fact that sometimes messages may not be accessible, or data may not be accessible to law
enforcement agency. But I don’t think there is a single liberal democracy that actually
implements laws mandating traceability in the same way that the new IT rules actually do. This
issue of access to encrypted data has come up over the last 25 years in many different
countries. Even in the U.S., for instance, it’s been discussed since the mid-1990s. It particularly
comes up every five or six years when there’s a terrorist attack or something like that and
technology companies say we can’t provide you this data because it’s encrypted. But there have
been no laws actually implemented that specifically deal with this issue, largely due to opposition
from the technical community as well as civil society and academia.

Editorial | Rules and rulers: On social media curbs

In Australia, fairly wide-ranging powers have been given to the government under a law known
as the Telecommunications and Other Legislation Amendment Act. This allows law enforcement
to request information and assistance from intermediaries. But even here, they can’t mandate
the creation of systemic weaknesses or vulnerabilities.

It’s also important to keep in mind that often, platforms don’t always want to get on the bad side
of governments. This might not necessarily apply in the Indian context, because clearly there’s
an adversarial position that’s been adopted here. But platforms can also be arm-twisted into
building in what’s called weakness by design into their product. For instance, Apple is said to
have dropped plans to encrypt its iCloud data because the FBI pressured it. These are bigger
questions that need to be discussed, but I don’t think that you will actually find too many
countries which have similar provisions in the law.

Parminder Jeet Singh is Executive Director, IT for Change; Rishab Bailey is Technology Policy
researcher at the National Institute of Public Finance and Policy

https://www.thehindu.com/opinion/editorial/rules-and-rulers-the-hindu-editorial-on-social-media-curbs/article34644648.ece
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To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
like NRC
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PUSH FOR CITIZENSHIP TO MINORITY MIGRANTS
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

A file photo of people checking their names on the final draft of Assam’s NRC list.  

Migrants belonging to six non-Muslim minority communities from Pakistan, Afghanistan and
Bangladesh who came to India on valid documents before 2014 are eligible to apply online for
citizenship from any part of the country, a senior government official said.

In March, the Ministry of Home Affairs (MHA) wrote to all States, including Assam, sensitising
them of the relevant provisions under the Citizenship Act, 1955 that could help the six
communities- Hindus, Christians, Sikhs, Jains, Buddhists and Parsis, who entered India before
2014 and are here on long term visa (LTV), expedite their citizenship application.

The official asserted that this particular awareness drive was not related to the Citizenship
(Amendment) Act, 2019 (CAA) that is intended to benefit undocumented (illegal migrants) from
the six persecuted communities who entered India before December 31, 2014.

The CAA is yet to come into force as the rules that govern the law have not been notified by the
Ministry yet.

“A survey was done and it was found that such migrants live in many parts of the country. The
States have been made aware that provisions exist that could help the migrants in acquiring
citizenship if they fulfil the criteria. This is to help the applicants who have applied online from
any part of the country, as the verification is also done by the local police who have to send the
report to the Home Ministry,” said the official.

Assam NRC

Assam is the only State where a National Register of Citizens (NRC) has been compiled. More
than 19 lakh of the 3.29 crore applicants in the State have been excluded from the final register.
The State government has demanded reverification of the process as a large number of Hindus
were left out. The excluded persons from the six communities, who are yet to be declared illegal
migrants, will benefit from the CAA as and when it is implemented as legislation benefits such
migrants from the three neighbouring countries who entered India illegally before 2014.

A day ago, leader of the Opposition in the Assam Assembly Debabrata Saikia said in a
statement that just before the Assembly elections, the State government, on March 19, citing a
letter from the Centre, instructed deputy commissioners, superintendents of police, Foreigners
Registration Officers “to disseminate information regarding grant of citizenship to migrants from
Bangladesh, Pakistan and Afghanistan who hold Long Term Visas.”

Mr. Saikia alleged that since the CAA was introduced for migrants from these three specific
countries, there was reason to suspect that the State government’s latest instruction was
nothing but a ploy to implement the Act in a roundabout way.

On May 28, The MHA empowered 13 more District Collectors in Gujarat, Chhattisgarh,
Rajasthan, Haryana and Punjab to grant citizenship certificates to applicants belonging to the six
communities under Section 5 (registration) and Section 6 (naturalisation) of the Citizenship Act,
1955. Earlier in 2016, 16 Collectors were granted such powers that was extended again in 2018.
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Citizenship is a Home Ministry subject but it can delegate powers to States for specific objective.

Though the precise number of such migrants who availed the LTV and are eligible for citizenship
is not known, officials estimate the number to be around two lakh.
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‘MIDDLE CLASS BADLY HIT, NEEDS LOAN
MORATORIUM’

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

A petition was filed in the Supreme Court to direct the Union government to offer a moratorium
on loans for the period between June and August, stating that the pandemic has wrecked homes
and is pushing the middle class into poverty.

“It is not a hidden truth that the middle class have been badly hit by the financial implications of
COVID-19. The second wave has actually been worse than the first, and the death toll is just
one of the indicators of its severity,” the Distress Management Collective, an NGO represented
by advocate Jose Abraham, said.

The weekly extension of lockdowns for the past month-and-a-half had resulted in more people
from the middle class losing their jobs, and those who have their jobs safe at the moment faced
prospects of substantial salary cuts, the petition said.

‘Driven into poverty’

A report by the Pew Research Centre stated that about 32 million people were driven into
poverty by the pandemic last year.

Loan accounts should not be classified as non-performing assets by banks and financial
institutions for non-payment of monthly instalments between April and August, it said.

The petition asked the court to intervene with the Union government to roll out a financial
package primarily focusing on the severely affected sections of society and also keeping in mind
an imminent third wave. “Consider the grievances of scores of borrowers who have taken
housing loans or loans that fall in other categories from banks...” it stated.

It referred to how work had slowed for professionals like lawyers, who have shifted back to their
hometown. “The Small and Medium Enterprises [SME] sector has also been badly jolted by the
second wave of the pandemic,” it said. The emergence of the second wave had come at a time
when the SME sector had hardly recovered from the blow received by the first wave, it pointed
out.
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MEDIA AND SEDITION: THE HINDU EDITORIAL ON
SUPREME COURT RELIEF TO JOURNALISTS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

It has long been recognised that strident criticism of government will not amount to an attempt to
excite disaffection and disloyalty towards government. Yet, the archaic and colonial view that an
intemperate attack on an incumbent ruler should be met with fierce prosecution for sedition
prevails among many in power even today. In a significant judgment, the Supreme Court has
quashed a criminal case registered in Himachal Pradesh against journalist Vinod Dua by
invoking the narrowed-down meaning of what constitutes an offence under Section 124A of the
IPC, the provision for sedition, set out in Kedar Nath Singh (1962). Every journalist, the Court
has ruled, is entitled to the protection of that judgment, which said “comments, however strongly
worded, expressing disapprobation of actions of the Government, without exciting those feelings
which generate the inclination to cause public disorder by acts of violence, would not be penal”.
The law on sedition has come a long way from the formulation of British-era judges Comer
Petheram and Arthur Strachey that “feelings of disaffection” towards the government connote
“absence of affection... hatred, enmity, dislike, hostility... and every form of ill-will towards the
government” to the more rational reading that only a pernicious tendency to create public
disorder would be an offence. Yet, it appears that every generation needs a judicial iteration of
this principle, and that is because of two reasons: that Section 124A remains on the statute book
and that powerful political figures and their minions are unable to take criticism in their stride.

Enacted to put down journalistic criticism of the colonial administration from an increasingly
vocal press, Section 124A is essentially a provision which seeks to protect the government’s
institutional vanity from disapprobation using the interests of public order and security of the
state as a fig leaf. It has often been criticised for being vague and “overbroad”. Its use of terms
such as “bringing (government) into hatred or contempt” and “disloyalty and all feelings of
enmity” continues to help the police to invoke it whenever there is either strong criticism or
critical depiction of unresponsive or insensitive rulers. The explanation that disapproval of
government actions or measures with a view to altering them by lawful means will not amount to
an offence is not enough to restrain the authorities from prosecution. The mischief lies in the
latitude given to the police by an insecure political leadership to come down on the government’s
adversaries. It is unfortunate that the Bench did not go into the aspect of political motivation
behind the police registering FIRs without checking if the required ingredient of incitement to
violence is present. The Court’s verdict brightens the hope that the section’s validity will be re-
examined. For now, it is a blow for free speech and media freedom.
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THE PROMISE AND PERILS OF DIGITAL JUSTICE
DELIVERY

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

In popular perception, Indian courts are not associated first with the delivery of justice, but with
long delays and difficulties for ordinary litigants. According to data released by the Supreme
Court in the June 2020 newsletter of the e-Committee, 3.27 crore cases are pending before
Indian courts, of which 85,000 have been pending for over 30 years. Can technology be used to
revolutionise India’s courts? Yes, but only when it operates within the constitutional framework of
the fundamental rights of citizens. If not, technology will only further exclusion, inequity and
surveillance.

The e-Committee of the Supreme Court of India recently released its draft vision document for
Phase III of the e-Courts project. Phases I and II had dealt with digitisation of the judiciary, i.e.,
e-filing, tracking cases online, uploading judgments online, etc. Even though the job is not
complete, particularly at the lower levels of the judiciary, the project can so far be termed a
success. This has been particularly so during the COVID-19 pandemic, when physical courts
were forced to shut down. Despite some hiccups, the Supreme Court and High Courts have
been able to function online. This was made possible by the e-Courts project, monitored by the
e-Committee.

Also read | Hybrid hearings will continue, Supreme Court tells High Court Chief Justices

Phase III of the e-Courts project, however, has reached the stage in a trilogy where the
franchise starts trying to do too much and goes off the tram line. On the surface, the objectives
remain noble. There is commitment to the digitisation of court processes, and plans to upgrade
the electronic infrastructure of the judiciary and enable access to lawyers and litigants.

However, the document goes on to propose an “ecosystem approach” to justice delivery. It
suggests a “seamless exchange of information” between various branches of the State, such as
between the judiciary, the police and the prison systems through the Interoperable Criminal
Justice System (ICJS). It has been pointed out by organisations such as the Criminal Justice
and Police Accountability Project that the ICJS will likely exacerbate existing class and caste
inequalities that characterise the police and prison system. This is because the exercise of data
creation happens at local police stations, which have historically contributed to the
criminalisation of entire communities through colonial-era laws such as the Criminal Tribes Act
of 1871, by labelling such communities as “habitual offenders”.This is of particular concern since
the data collected, shared and collated through the e-Courts project will be housed within the
Home Ministry under the ICJS.

Several individuals and organisations have warned against the zeal of the data collection
exercises contemplated by the draft proposal. The “seamless exchange of information” relies on
large-scale gathering and sharing of data. Data collection is by itself not an evil process. In fact,
data can be a useful tool for solving complex problems. For example, to address the problem of
cases pending simply for service of summons, Phase II of the e-Courts project saw the
development of the National Service and Tracking of Electronic Processes, a software that
enabled e-service of summons. It is only when data collection is combined with extensive data
sharing and data storage that it becomes a cause for concern. The Supreme Court must take
care not to violate the privacy standards that it set in Puttaswamy v. Union of India (2017),

https://www.thehindu.com/news/national/hybrid-hearings-will-continue-supreme-court-tells-high-court-chief-justices/article34769457.ece
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especially since India does not yet have a data protection regime.

Also read | Virtual methods of real-time justice

Data can be useful when it provides anonymous, aggregated, and statistical information about
issues without identifying the individuals. This could be made possible in Phase III by
encouraging uniformity and standardisation of entry fields. Unfortunately, there has been a
dangerous trend towards creating a 360-degree profile of each person by integrating all of their
interactions with government agencies into a unified database. This approach has been
perfected by social media platforms and technology companies, and the government is now
trying to do the same. The difference is that when technology companies do this, we get
targeted advertising, but if the government does it, we get targeted surveillance.

This 360-degree approach is the main objective of Phase III. Once any government department
moves online, their pen-and-paper registers will become excel sheets, shareable with a single
click. Localised data will become centralised. Holdovers from the analog age ought not to have
an issue with this process, since it can lead to great advancements in problem-solving.
However, it is the next stage which is a cause for concern even for the most vocal proponents of
the digital age, which is integration with other agencies.

The case that time forgot

When integrating data from all the lower courts, the intersection lies at the higher judiciary,
because those are the appellate authorities connecting all the lower courts. When integrating
data of the courts and police stations, the intersection lies with the individual citizen, since it is
the citizen’s interaction with these branches of the state that is being monitored. While it is
understandable why the courts could reasonably benefit from access to police and prison
records, courts deal with a variety of matters, some of which may be purely civil, commercial or
personal in nature. No clear explanation has been offered for why the Home Ministry needs
access to court data that may have absolutely no relation to criminal law. This process serves no
purpose other than profiling and surveillance.

Since the Phase III vision document is a draft, there is still an opportunity to abandon the
ecosystem approach. The objectives were to streamline judicial processes, reduce pendency,
and help the litigants. To continue to do that within the framework of our fundamental rights, the
e-Courts must move towards localisation of data, instead of centralisation. The e-Committee
must prevent the “seamless exchange” of data between the branches of the state that ought to
remain separate. Technology plays an important role in the project, but it cannot be an end in
itself.

Tanmay Singh is an Associate Litigation Counsel and Krishnesh Bapat is a Centre for
Communication Governance Digital Rights Fellow hosted at the Internet Freedom Foundation
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EC HAS VAST POWERS TO ACT AGAINST
CRIMINALISATION OF POLITICS: EXPERTS

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Madan B. LokurMOORTHY RV  

Legal and political experts on Thursday said the Election Commission could do more to stop the
criminalisation of politics, during a discussion on the implementation of the Supreme Court’s
February 2020 directions to political parties on publicising criminal antecedents of candidates.

Retired Supreme Court judge Madan B. Lokur said during the webinar organised by the
Association for Democratic Reforms (ADR) that with the assumption that political parties would
not cooperate, the EC and the judiciary would have to play their parts. He said the EC had “vast
powers”, including under Article 324 of the Constitution.

“All kinds of things are possible if the EC applies its mind to it. It has the power to say that
persons accused of crimes cannot stand for elections,” Justice Lokur said. He said it was his
guess that the EC had not brought it to the Supreme Court’s notice that parties had not complied
with the order. He added that the role of the judiciary was also important as cases remain
pending for years.

Sukhendu Sekhar Roy, an All India Trinamool Congress MP, said he carried the “stigma” of
having a pending case since 2010. He said the EC should issue show-cause notices to parties if
it finds the reasons they give for selecting a candidate with criminal antecedents “not in
consonance with the intent or purport” of the SC’s order.

Former Chief Election Commission O.P. Rawat, however, said he did not agree with the
suggestion that the EC should use its plenary power. Citing the SC, he said the EC had “no
locus standi to enter the political process per se”. He said the investigation and trial of cases
should be expedited and there should be an effort to disseminate information to voters.
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THE ROPE OF FEDERALISM AND AN UNWANTED TUG-
OF-WAR
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The Centre-West Bengal controversy on the conduct of Bengal’s former Chief Secretary, Alapan
Bandyopadhyay in the final days of his tenure, in May, has thrown up several political and
administrative issues that deserve our attention for the future health of our federal polity.

In the overall context, there are two elements which need to be kept in mind while discussing
this subject. First, India is a ‘union of states’ and in this union, the State governments are not
subordinate agencies of the central government. There are, no doubt, matters enunciated in our
Constitution, where the Centre’s decisions have primacy over those of the State governments,
but this does not extend to holding of meetings, even if these are called by the Prime Minister. A
State’s functionaries — both political and administrative — are requested or advised to attend
such meetings and this necessitates courtesy and consideration on the part of both sides. It is
possible that due to the no-holds-barred electoral campaigns in the recently held Assembly
elections, which included West Bengal, these considerations were given a go-by; the result is an
unseemly controversy which is best avoided for healthy Centre-State relations.

Strong-arm tactics weaken democracy

Second, the meeting that became a flashpoint was the one called by the Prime Minister on May
28 to review cyclone relief work — in connection with cyclone Yaas — in West Bengal. The
allegation is that Mr. Bandyopadhyay reached the meeting late and then left abruptly along with
West Bengal Chief Minister, Mamata Banerjee, to visit the cyclone-affected areas in her State. In
real life, most relief and rehabilitation work in the event of a natural calamity or management of a
disaster is of a local nature and is carried out by the district, sub-divisional and village level
officials working under the State governments. Over time, the States have conceded space to
the Centre for disaster management for getting financial, technical and logistical support. Even
then, the comprehensive framework under the Disaster Management Act, 2005 operates mainly
at the State, district and local levels.

The conduct of Mr. Bandyopadhyay, an Indian Administrative Service (IAS) officer, must be
seen in this overall context along with the central government’s reactions which together raise
issues regarding the norms of civil service conduct, political and administrative arrogance and
revengeful behaviour. New Delhi has sent showcause notices and a charge sheet for Mr.
Bandyopadhyay’s failure in fully and properly participating in the meeting called by the Prime
Minister in West Bengal for cyclone relief review. He has since replied to the Centre.

The All-India Services, that includes the IAS, were conceived by the makers of our Constitution
to provide uniformity and high standards of public service in both the Centre and the States, and
to provide a measure of administrative unity in our diverse and plural society. The architecture
has been exquisitely designed. To ensure quality and as a measure of convenience, IAS officers
are recruited by the Union Public Service Commission and formally appointed by the President
of India. But they are ultimately borne in State cadres which makes them subject to the control of
the respective State governments as well, especially when they are in the employment of their
States. To that extent their position is somewhat different from that of the central services who
go through similar recruitment procedures but are under the Centre’s total control.

https://www.thehindu.com/news/cities/kolkata/alapan-bandyopadhyay-opts-to-retire-appointed-adviser-to-cm-mamata-banerjee/article34691138.ece
https://legislative.gov.in/sites/default/files/A2005-53.pdf
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Explained | Is the order attaching West Bengal Chief Secretary unprecedented?

The IAS officers work for the central government on “deputation” from their respective State
cadres and during their central deputation, their loyalty is of course to the central government.
IAS officers will face acute trust-deficit, if while working for a State government, they show
preferential allegiance or loyalty to central government functionaries by reason of the fact that
they were initially appointed by the President of India.

As a measure of the vindictive assertion of its rights and power, Mr. Bandyopadhyay was initially
called to the Centre on ‘deputation’ and asked to report in New Delhi on the day he was to
superannuate. It is a different matter that he chose to retire on that day instead of availing
himself of the three-month extension given to him earlier. Several commentators have pointed
out that the “concurrence” of the relevant State government is required before an officer of its
cadre is deputed to the Centre. Also, there must be prior consultation between the Centre and
the State for the latter’s viewpoint to be overruled. The Central government did not exactly cover
itself with glory by violating these requirements.

Further, action has been initiated against Mr. Bandyopadhyay under Section 51(b) of the
Disaster Management Act for failing to comply with the Centre’s direction to attend the review
meeting taken by the Prime Minister.

‘West Bengal Chief Secretary’s recall an attack on federalism’

This is an absurd interpretation of the provision that is meant to deal with cases of defiance of
the lawful orders or action of the competent authorities (handling disaster management) under
the Act. Besides, Mr. Bandyopadhyay was with the Chief Minister, his administrative boss. It is
obvious that in the performance of his official duties, an All-India service officer, or any officer for
that matter, will have to act under the direction of his official superior. Obviously, Mr.
Bandyopadhyay listened to his boss; this is what it should be when IAS officers work for a State
government or any other government; otherwise, there will be chaos and indiscipline in
administration.

It is very unfortunate that for some inexplicable reasons, a mountain has been made of a
molehill, as the cliché goes. In these circumstances one misses the sagacity, wisdom and
sophistication of some of our tall political leaders who steered the destiny of our nation in the
past.

Niranjan Patnaik, a former Minister of the Odisha Government, is presently the President of the
Odisha Pradesh Congress Committee
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NEEDED: FULL DISCLOSURE ON ELECTORAL BONDS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Money Bag Icon - Illustration as EPS 10 File  

In 2014, the Delhi High Court held that both the Congress and the Bharatiya Janata Party (BJP)
were guilty of illegally accepting donations from two companies registered in India but whose
controlling shareholder was Vedanta, a foreign company. The court held that this was in
contravention of the Foreign Contribution (Regulation) Act (FCRA), 1976, as the donations
accrued from “foreign sources” within the meaning of law.

Following this indictment, the two parties came together in the last memorable bipartisan move.
In 2016 and 2018, the government amended the FCRA through the annual Finance Bills, to
retrospectively legalise the violations. The amendments and subsequent changes brought in by
the current government enabled new and regressive pathways that afford full anonymity to
corporate and foreign political donors.

While recently hearing a Public Interest Litigation (PIL) by the Association of Democratic
Reforms (ADR), the Supreme Court downplayed the concerns of the corrupting influence of
anonymous corporate and foreign money. It offered us voters the suggestion of “match the
following”.

Earlier, only profit-making domestic companies could contribute to political parties; now loss-
making companies can too. Earlier, foreign companies or companies where the controlling stake
was held by a foreign company couldn’t contribute; now they can. India’s political parties could
theoretically be fully funded by a foreign company operating in India or by a foreign entity
through a shell company.

In 2017, the then Finance Minister said anonymous cash donations to political parties would be
reduced from 20,000 to 2,000 to ensure greater transparency in political funding. However, the
concurrent introduction of electoral bonds brought a new form of anonymity to thousands of
crores of donations. It drastically reduced public and legislative oversight. Only the ruling party
via the State Bank of India (SBI) has a full account of all donations being made via electoral
bonds, to itself and to Opposition parties. Parliament, the Election Commission and the
Opposition parties do not have this information, nor do the public.

The ADR PIL challenges electoral bonds as unconstitutional. In March 2021, the Supreme Court
refused to stay the sale of electoral bonds before the West Bengal elections. Instead, the
judgment listed several documents which supposedly establish a paper trail on donations — “all
that is required is a little more effort to cull out such information from both sides (purchaser of
bond and political party) and do some ‘match the following’.”

This is impractical and plainly incorrect. The Right to Information (RTI) Act of 2005 enables
easier access to information held by public authorities. No ordinary person has the resources to
navigate documents on obfuscating government websites or pore over income tax returns. The
few civic and non-profit organisations that attempt to simplify information to enable accountability
have been systematically delegitimised.

Suggesting a “match the following” is incorrect for three reasons. If we set aside individual
donors and focus just on registered entities, we will find that the full scale of registered entities is
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unknown. Even if registered companies filed annual financial statements, many do not disclose
political donations. Crucially, political parties do not need to disclose their electoral bond donors
either.

According to back-of-the-envelope calculations, there are close to 25 lakh potential donors
comprising just companies and firms. This includes about 12.6 lakh active private limited
companies as of January 31, 2021. Unlike what is stated in the judgment, the annual reports of
all these companies are not readily accessible on the website of the Ministry of Corporate
Affairs. More than 12 lakh firms filed income tax returns for the assessment year 2018-19. Firms,
unlike companies, have no regulatory mandate to submit their annual reports except for filing
their annual tax returns, since their functioning is regulated by Acts other than the Companies
Act of 2013.

Even if these documents are indeed filed and available in the public domain, they will not specify
donations to parties. Conveniently, the Finance Bill of 2017 amended Section 182 of the
Companies Act of 2013 to remove the requirement for declaring disaggregated donations to
political parties. At best, company statements might have a total aggregate amount of all
donations, including philanthropic ones. If we are lucky, these might be sub-categorised as
“political contributions through electoral bonds.” Nowhere are donations to specific political
parties required to be mentioned.

Even if one combs through these documents to find an actual political donation, there is nothing
to match it with. Political parties do not need to disclose their electoral bond donors. Strictly
speaking, political parties are not even supposed to know their electoral bond donors. The only
requirement is the annual audit reports with a total of all donations received via electoral bonds.
These reports are submitted with great delays. For instance, the audit reports for 2019-20 of
major national parties were made available on the Election Commission’s website only a few
days ago. The BJP’s report is not yet available as the Election Commission extended the
deadline for the submission of Annual Audit Reports for 2019-20 to June 30, 2021. Even if these
reports are submitted on time, there is no way to match a donation of a company to that
received by a political party as only aggregate amounts are available.

Hence, the “match the following” suggestion of the Supreme Court falls flat on its face. It is
impossible for an average voter to pore over documents of lakhs of entities and track potential
company and firm donors. Further, recipient-wise information is unavailable. Unlike the tall
claims of electoral bonds enabling transparency, it is only RTI applications with the SBI that offer
a glimpse into the crores of money funding political parties, and therefore influencing public
policies. If they chose to, the Supreme Court or the legislature could order full and real-time
disclosure, to the actual benefit of transparency and accountability. Instead, meagre civil society
resources are expended in filing PILs and RTI applications, at significant personal risk.

In effect, electoral bonds give political power to companies, wealthy individual donors, and
foreign entities, thus diluting the universal franchise of one voter-one vote. Every vote is not
equally valuable if companies can influence policies through hidden donations. The winner of
this arrangement is the ruling party, whether at the Centre or in a State, and the loser is the
average voter. Companies and political parties could exercise moral leadership and voluntarily
disclose the identity of recipients and donors, as the Jharkhand Mukti Morcha recently did. Till
then, voters are stuck with a ruling party with war chests of resources, being subject to relentless
election campaigns, while donors surreptitiously and directly influence policy.

Rakesh Dubbudu is the founder of @FactlyIndia; Inayat Sabhikhi is associated with the National
Campaign for People's Right to Information
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ACQUITTED BUT NOT FORGOTTEN
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In an important development for the ‘right to be forgotten’, the Delhi High Court recently ordered
the removal of one of its own judgments from easy access. The petitioner was acquitted of
certain crimes by the court and the judgment was freely accessible on the Internet. Unhappy
with this, the petitioner sought removal of the judgment from a leading database platform and
search engines. The court, as a temporary relief, asked search engines to remove this order
from search results, and ordered the database platform to block the judgment from being
accessed by search engines. The High Court recognised that the petitioner may have a right to
be forgotten, which must be balanced with the right of the public to access courts of record.

The right to be forgotten is, generally, the right to have information about a person removed from
public access. The proponents argue that individuals should be able to determine the
development of their life in an autonomous way. Persons cannot be perpetually stigmatised for
past conduct.

Also read | Shades of grey in the right to be forgotten

In 2017, the Supreme Court recognised the right to be forgotten as being under the ambit of the
right to privacy (specifically, informational privacy) under the Constitution. It observed that if
someone desired to remove personal data from the virtual space, it ought to be respected. The
top court observed that a lot of personal information may serve no “legitimate interest”, was
“incorrect”, or was not “necessary” or “relevant”. However, the right to be forgotten was subject
to reasonable restrictions based on countervailing rights such as free speech. But despite the
Supreme Court’s judgment, the right remains underdeveloped in India.

For now, individuals may request data hosts to take down some content, and it may be taken
down based on the policies of the respective hosts. For example, some embarrassing selfies
that a person posted as a minor may violate the terms of service. These photos may be taken
down if so requested because they not only violate terms of service but are also unnecessary
and irrelevant. However, if these photos have since become part of, say, a scientific study on
Internet usage patterns by teens, or if the person now holds a prominent government office, they
now serve a public purpose.

There is a general consensus that people should be allowed to modify or delete information
uploaded by themselves. However, whether this extends to information uploaded by third parties
is uncertain. Take for instance a news article reporting an accusation of sexual harassment
against a public figure. If the person was never convicted, should they continue to bear the
infamy? Is abhorrent conduct reportable only if there is a legal proceeding to support it?

Perhaps there is a lesson in the American civil rights movement. Back then, some governments
filed defamation claims against newspapers to disincentivise them from reporting violence
against protesters. In one of these cases, The New York Times was held liable to pay $500,000
(a king’s ransom in 1962) by an Alabama court for some errors in their content. In appeal, the
U.S. Supreme Court intervened in New York Times Co. v. Sullivan (1964), and ruled that public
interest reporting may continue without fear as long as it did not intentionally or recklessly make
outright false statements. Thus, the court disallowed suppression of criticism and accountability,
especially against powerful figures. The case has been cited by the Supreme Court of India
several times. Nonetheless, many courts in the country have ordered take-down of unflattering

https://www.thehindu.com/news/cities/Delhi/remove-links-to-verdict-in-drug-case-hc-tells-google/article34652642.ece
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https://www.thehindu.com/news/national/to-be-forgotten-online-is-part-of-privacy-justice-kaul/article19571462.ece
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news articles pertaining to legal proceedings, redaction of names of litigants, and removal of
references from search results. However, this is perhaps the first instance of a court ordering the
removal of access to its complete final judgment from certain spaces.

While there may be significant merit to the right to be forgotten, whether it extends to the
removal of judgments of courts of record is uncharted territory. Judgments are published for
good reasons. Trials held under public scrutiny act as a check against judicial caprices and help
in enhancing the confidence of the public in the fairness and objectivity of the administration of
justice.

The wrong that the Delhi High Court sought to correct could have been achieved by narrow
tailoring. The court could have ordered that the name and personal details of the petitioner be
redacted while maintaining public access to the judgment itself. Unaware of the Streisand effect,
the court names the petitioner repeatedly in its interim order, while removing the acquitting
judgment from easy access. The issue has been listed for a final hearing and the outcome is
keenly awaited.

The authors are with Advaya Legal
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A CASE TO DECRIMINALISE SUICIDE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

India has the highest suicide rate in the Southeast Asian region, according to the World Health
Organization. Depression, chronic ill health, guilt, trauma, substance abuse, failure in exams,
and loss of loved ones are some of the reasons which influence a person’s decision to take his
or her life. A total of 1,34,516 cases of suicide were reported in 2018 in India, according to the
National Crime Records Bureau. While the rate of suicide was 9.9 in 2017, it increased to 10.2 in
2018.

Section 309 of the Indian Penal Code dictates the penal provision for attempting suicide. If a
person is suffering from any mental trauma or illness, he or she should be given reformative
treatment rather than a deterrent punishment which is “simple imprisonment for a term which
may extend to one year [or with fine, or with both]”. India has retained much of the colonial legal
legacy in its penal jurisprudence. But the fact is that the British Parliament decriminalised
attempts to suicide in 1961 through the Suicide Act. In India, a Bill to repeal Section 309 was
first introduced in the Rajya Sabha in 1972 but it failed to pass in the Lok Sabha because the
House was dissolved.

We have witnessed a century-long tussle between two camps in which one advocates for penal
provision and the other continuously demands that attempts to suicide be decriminalised. Those
who favour the penal provision generally quote the judgment in Gian Kaur V. State of Punjab
(1996) where the court held that the “right to life is a natural right embodied in Article 21” of the
Constitution but “suicide is an unnatural termination or extinction of life and, therefore,
incompatible and inconsistent with the concept of right to life”. In Aruna Ramchandra Shanbaug
v. Union of India (2011), the Supreme Court endorsed the earlier judgment.

On the other hand, those who argue that the act of attempting suicide should not be criminalised
quote Maruti Shripati Dubal v. State of Maharashtra (1986). In this judgment, the Bombay High
Court declared Section 309 unconstitutional. It said: “For example, the freedom of speech and
expression includes freedom not to speak and to remain silent. The freedom of association and
movement likewise includes the freedom not to join any association or to move anywhere... If
this is so, logically it must follow that right to live... will include also a right not to live or not to be
forced to live.”

The court also said: “If the purpose of the prescribed punishment is to prevent the prospective
suicides by deterrence, it is difficult to understand how the same can be achieved by punishing
those who have made the attempts... Those who make the suicide attempt on account of the
mental disorders require psychiatric treatment and not confinement in prison cells.” This idea
was recorded in Chenna Jagadeeswar v. State of Andhra Pradesh and P. Rathinam v. Union of
India (1994) where the court held that Section 309 of the Indian Penal Code is a violation of
Articles 14 and 21 and is void and unconstitutional.

In 2017, Parliament passed the Mental Healthcare Act. Section 115 (1) of the Act provides,
“Notwithstanding anything contained in section 309 of the Indian Penal Code, any person who
attempts to commit suicide shall be presumed, unless proved otherwise, to have severe stress
and shall not be tried and punished under the said Code.” However, this law applies only to
those suffering from mental illness. There is presumption of severe stress in case of an attempt
to die by suicide.
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But what if severe stress is not proved? We have to shift from penalising attempts to suicide to
making such cases medico-legal ones and provide psychological or mental treatment and
support to the persons affected. As the issue demands a reformative stance, we need a
permanent solution like repealing Section 309 of the Indian Penal Code or striking it down.

Rajmohan Unnithan is the current Member of Parliament in the Lok Sabha from Kasaragod
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TOWARDS A MORE FEDERAL STRUCTURE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Image for representative purposes only.  

Preserving the unity of India was a great concern at the time of independence. The rulers of
Travancore, Hyderabad, Jodhpur, Bhopal and Junagadh wanted their own separate countries. In
October 1947, Kashmir was invaded with the backing of a very young Pakistan government.
Goa was liberated from the Portuguese only in 1961. It was natural that India opted to be a
Union unlike the U.S. and many other countries which have federal governments. The essential
difference is that the Central government has more authority and power in a Union government.

Direct taxes are income tax and corporate tax. In the U.S., both the federal and State
governments collect such taxes from individuals and corporations. This is true in Switzerland
and some other countries as well. However, in India, direct taxes go entirely to the Central
government. The Central government is supposed to distribute 41% of its gross tax revenues
(reduced from 42% after the formation of new Union Territories in Jammu and Kashmir) to the
State governments. In the U.S., the federal government distributes about 15% of its revenues.

State governments get funds from the Central government according to the Finance
Commission’s recommendations. Though this is based on some formula, often politics
intervenes and some States get less and some more. Usually the Central government does not
meet the 41% target. We see various States either petitioning or coming into conflict with the
Central government on this issue. Meanwhile, the Central government has added cess on
various items which adds up to over 3.5 lakh crore. This is not shared with the State
governments.

State governments also raise their own funds largely through taxes on liquor, property, road and
vehicles. At an all-India level, the States get 26% of their total revenue from the Central
government. Some of the so-called poorer States get up to 50% of their total revenue from the
Central government, making them even more dependent. This gives more economic power to
the Central government and allows ruling parties at the Centre to use these funds to their
advantage.

Another issue is regional disparity. Maharashtra, Delhi and Karnataka contribute the lion’s share
of taxes to the government. These three regions along with Tamil Nadu and Gujarat contribute
72% of the tax revenue. Uttar Pradesh, which has the largest population in India, contributes
only 3.12% but gets over 17% of the revenue distributed by the Central government. Revenue
distribution is based on complex considerations including population and poverty levels. For
every 100 contributed, southern States get about 51% from the Central government, whereas
Bihar gets about 200%. The population growth rates in the south have come down to near zero,
whereas the population in central and north India continues to grow. The cross subsidy from the
south to the north will therefore grow. Meanwhile, job seekers and those looking for higher
quality education are flocking to the south.

On the other hand, political power is concentrated in the north because there are more Lok
Sabha seats. The number of seats in each State will be revised in 2026 perhaps based on
population and other factors. This has already created apprehension in the southern States that
they will be further politically marginalised. The periodic attempts to declare Hindi a national
language fuels widespread resentment.
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Some experts support cross subsidy and others oppose it. Suggestions usually work within the
current framework. Making the fund allocation fairer is almost impossible because of politics. We
need to look beyond this framework. One step could be to provide greater economic power to
the States so that they can directly collect more taxes and be less dependent on the Central
government. This would improve Centre-State relations. For poorer States, a period of transition
is perhaps required.

Unfortunately, politics does not depend on expert opinion. On top of an extended pandemic,
negative economic growth and loss of crores of jobs, the situation is becoming ripe for rabble-
rousing politicians to ask why we should subsidise those people who disrespect our language
and do not give us political power. Regional differences led to violence in Yugoslavia, Sri Lanka
and between East and West Pakistan. Hopefully, we may not see that kind of violence.

India’s hard-won independence and unity needs to be preserved. Today there are threats from
China. There may be threats from Afghanistan after the U.S. withdraws its troops. A transition to
a more federal structure will allow the Centre to focus on external threats instead of internal
dissensions. Our internal divisions helped invaders from West Asia and the British. Hopefully,
we will learn from our history.

Trilochan Sastry is Professor, IIM Bangalore
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THE ‘UNION GOVERNMENT’ HAS A UNIFYING EFFECT
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Members of the Constitution Drafting Committee in February 1948; (Sitting, from left) N.
Madhava Rao; Saiyid Muhammad Saadulla; Dr. B.R. Ambedkar; Alladi Krishnaswami Ayyar and
Sir B.N. Rao. (Standing from left) S.N. Mukerjee, Jugal Kishore Khanna and Kewal Krishan.   |
Photo Credit: The Hindu Photo Archives

The Tamil Nadu government’s decision to shun the usage of the term ‘Central government’ in its
official communications and replace it with ‘Union government’ is a major step towards regaining
the consciousness of our Constitution. Seventy-one years since we adopted the Constitution, it
is time we regained the original intent of our founding fathers beautifully etched in the parchment
as Article 1: “India, that is Bharat, shall be a Union of States”. If a student of Indian polity
attempts to trace the origin of the term ‘Central government’, the Constitution will disappoint him,
for the Constituent Assembly did not use the term ‘Centre’ or ‘Central government’ in all of its
395 Articles in 22 Parts and eight Schedules in the original Constitution. What we have are the
‘Union’ and the ‘States’ with the executive powers of the Union wielded by the President acting
on the aid and advice of the Council of Ministers headed by the Prime Minister. Then, why did
the courts, the media and even the States refer to the Union government as the ‘Centre’?

Even though we have no reference to the ‘Central government’ in the Constitution, the General
Clauses Act, 1897 gives a definition for it. The ‘Central government’ for all practical purposes is
the President after the commencement of the Constitution. Therefore, the real question is
whether such definition for ‘Central government’ is constitutional as the Constitution itself does
not approve of centralising power.

We will continue to use the term ‘Union govt.’, says Stalin

On December 13, 1946,  Jawaharlal Nehru introduced the aims and objects of the Assembly by
resolving that India shall be a Union of territories willing to join the “Independent Sovereign
Republic”. The emphasis was on the consolidation and confluence of various provinces and
territories to form a strong united country.

Many members of the Constituent Assembly were of the opinion that the principles of the British
Cabinet Mission Plan (1946) be adopted, which contemplated a Central government with very
limited powers whereas the provinces had substantial autonomy. The Partition and the violence
of 1947 in Kashmir forced the Constituent Assembly to revise its approach and it resolved in
favour of a strong Centre. The possibility of the secession of States from the Union weighed on
the minds of the drafters of the Constitution and ensured that the Indian Union is “indestructible”.
In the Constituent Assembly, B.R Ambedkar, the Chairman of the Drafting Committee, observed
that the word ‘Union’ was advisedly used in order to negative the right of secession of States by
emphasising, after all, that “India shall be a Union of States”. Ambedkar justified the usage of
‘Union of States’ saying that the Drafting Committee wanted to make it clear that though India
was to be a federation, it was not the result of an agreement and that therefore, no State has the
right to secede from it. “The federation is a Union because it is indestructible,” Ambedkar said.

The usage of ‘Union of States’ by Ambedkar was not approved by all and faced criticisms from
Maulana Hasrat Mohani who argued that Ambedkar was changing the very nature of the
Constitution. Mohani made a fiery speech in the Assembly on September 18, 1949 where he
vehemently contended that the usage of the words ‘Union of States’ would obscure the word
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‘Republic’. Mohani went to the extent of saying that Ambedkar wanted the ‘Union’ to be
“something like the Union proposed by Prince Bismarck in Germany, and after him adopted by
Kaiser William and after him by Adolf Hitler”. Mohani continued, “He (Ambedkar) wants all the
States to come under one rule and that is what we call Notification of the Constitution. I think Dr.
Ambedkar is also of that view, and he wants to have that kind of Union. He wants to bring all the
units, the provinces and the groups of States, everything under the thumb of the Centre.”
However, Ambedkar clarified that “the Union is not a league of States, united in a loose
relationship; nor are the States the agencies of the Union, deriving powers from it. Both the
Union and the States are created by the Constitution, both derive their respective authority from
the Constitution. The one is not subordinate to the other in its own field... the authority of one is
coordinate with that of the other”.

Explained: India's asymmetric federalism

The sharing of powers between the Union and the States is not restricted to the executive organ
of the government. The judiciary is designed in the Constitution to ensure that the Supreme
Court, the tallest court in the country, has no superintendence over the High Courts. Though the
Supreme Court has appellate jurisdiction — not only over High Courts but also over other courts
and tribunals — they are not declared to be subordinate to it. In fact, the High Courts have wider
powers to issue prerogative writs despite having the power of superintendence over the district
and subordinate courts. Parliament and Assemblies identify their boundaries and are
circumspect to not cross their boundaries when it comes to the subject matter on which laws are
made. However, the Union Parliament will prevail if there is a conflict.

The members of the Constituent Assembly were very cautious of not using the word ‘Centre’ or
‘Central government’ in the Constitution as they intended to keep away the tendency of
centralising of powers in one unit. The ‘Union government’ or the ‘Government of India’ has a
unifying effect as the message sought to be given is that the government is of all. Even though
the federal nature of the Constitution is its basic feature and cannot be altered, what remains to
be seen is whether the actors wielding power intend to protect the federal feature of our
Constitution. As Nani Palkhivala famously said, “The only satisfactory and lasting solution of the
vexed problem is to be found not in the statute-book but in the conscience of men in power”.

Mukund P. Unny is an advocate practising in the Supreme Court of India
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PROTECTING PRISONERS’ RIGHTS
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Image for representation.  

The catastrophic surge in COVID-19 cases across India in April and May led to a great number
of deaths (still being counted) and put an enormous strain on the healthcare system and
governments.

In the midst of the surge, prisoners were largely forgotten. The failure of the authorities to reduce
severe overcrowding in prisons left thousands of prisoners at risk of infection and death.
According to data, there are 12,715 inmates lodged in 11 sections of Tihar Jail alone as against
the lodging capacity of 7,425. Out of them, 11,077 are undertrials.

Data | Overcrowded jails and the COVID-19 contagion

As was expected, given the poor state of prisons in India, hundreds of prisoners got infected
during the pandemic and a number of them died. This vitiates a fundamental right derived from
Article 21 of the Constitution. Overcrowded jails are a violation of the human rights of prisoners
(Re-Inhuman Conditions in 1382 v. State of Assam, 2018). As the court said in Charles Sobraj v.
The Suptd., Central Jail, Tihar, 1978, “imprisonment does not spell farewell to fundamental
rights”.

The aim of imprisonment is not merely deterrence of crime but also reformation. Apart from
risking the lives of inmates, ignorance of the poor conditions of prisons has also added to the
misery of the families of those in jail. Since physical meetings between the inmates and family
members were suspended, many families have been unaware of the conditions of their loved
ones in prison. While the Supreme Court ordered that prisons adopt video conferencing
technologies to overcome the lack of physical meetings, this has not been properly
implemented, according to Amnesty International. A report of the organisation noted that
prisoners in Jammu and Kashmir were allowed a phone call to their family only once in 15 days.

In May, prominent Hurriyat leader and chairman of Tehreek-e-Hurriyat, Mohammad Ashraf
Sehrai, died in detention in Jammu. Sehrai had been jailed under the Public Safety Act, a
detention law that allows detention of any individual for up to two years without a trial or charge.
He had tested positive for COVID-19 posthumously. His son said that Sehrai had complained of
ill-health when the family had spoken to him 10 days earlier but there had been delay in his
treatment till death became inevitable. Sehrai’s death has exposed the condition of prisons in
Jammu and Kashmir. It has also exposed the condition of political prisoners who often languish
in jail for years and are rarely convicted.

COVID-19 surge | Supreme Court orders immediate de-congestion of prisons

Ever since the pandemic outbreak, human rights activists have demanded the immediate
release of political prisoners on humanitarian grounds but this has fallen on deaf ears. There are
several Kashmiris kept in preventive detention in jails in Uttar Pradesh, Delhi, and other parts of
India. A number of them are undertrials. According to Article 14 (3)(c) of the International
Covenant on Civil and Political Rights, an accused has the right to be tried without undue delay.
The state is bound to provide legal assistance to prisoners, ensure their safe and timely release
and safeguard their rights to a fair and speedy trial (Hussainara Khatoon v. Home Secretary,
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State of Bihar, 1979). But this is not the reality of a large number of prisoners.

Taking cognisance of this issue, the Supreme Court directed the States to examine releasing
inmates, convicted or facing trial on non-serious charges, from jails either on regular bail or on
parole. It also directed them to provide transport facility to the prisoners to reach home. It is
hoped that States will comply. Some have said that they have begun reviewing prison
occupancy. Given that States have started vaccinating prisoners too, the situation may improve
soon. But India cannot ignore the problem of overcrowding, pandemic or no pandemic.

Aabid Mushtaq and Tajamul Islam are students of law at the School of Law, University of
Kashmir
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FUTURE STATE: THE HINDU EDITORIAL ON CENTRE’S
J&K OUTREACH
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Political leaders from Jammu and Kashmir (J&K) who attended a meeting called by Prime
Minister Narendra Modi on Thursday came away with a sense of optimism: restoration of
Statehood is somewhere on the horizon, even if a total reversal of the withdrawal of the special
status remains unlikely. The meeting itself was a surprise, and came at a time when
expectations of any quick resolution were very low. But the fact that a spectrum of political
leaders got the invitation from the Centre without any set pre-conditions had raised hopes of
progress. Eventually, the meeting gave reason to Kashmir’s political class to believe in
possibilities that did not seem to exist just a week earlier. But restoration of Statehood to J&K,
which was reorganised as two Union Territories, should be the first step in the revival of the
democratic political process and not the culmination of some elaborate negotiation strategy. Mr.
Modi described the meeting as an “important step in the ongoing efforts towards a developed
and progressive J&K”. While committing to strengthen grassroots democracy, he called for quick
delimitation of constituencies, after which legislative polls could be held. Home Minister Amit
Shah insisted the restoration of Statehood will follow delimitation and elections. Not surprisingly,
many participants were not convinced by this sequence suggested by the Centre. But the
positives are that the long meeting was freewheeling, without rancour and all parties were united
in the demand for the restoration of Statehood. Most participants also sought an assurance to
return the domiciliary rights concerning land and State services, but considering the BJP’s
strident position, this might be difficult.

As Mr. Modi argued, the focus must be on the future, but this will have to be built on the trust
and cooperation of the people of J&K. Decades of turmoil have created unique problems of
governance and mistrust. The NC and the PDP, with all their deficiencies, remain India’s best
messengers to the people of the Valley. In deciding to engage them, and other parties, the
Centre has made a departure from its earlier position. By seizing the opportunity, these parties
also showed maturity. Global and domestic factors might have nudged the Centre towards what
appears to be a tentative accommodation of other viewpoints. But the political challenge to its
decision to hollow out Article 370 is all but fading. The restoration of Statehood has been placed
so far down the path that any discussion on special status is unthinkable in the near future. In
that sense, the Centre and the BJP have irreversibly reset the conversation on J&K. That
success should not blind them to the resentment among the people. Mr. Modi and Mr. Shah will
have to look forward to the future rather than being bound by their past rhetoric on Kashmir.
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THE LAW OF SEDITION IS UNCONSTITUTIONAL
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In Vinod Dua’s case (2021), the Supreme Court of India has reaffirmed the law of sedition laid
down in Kedar Nath Singh (1962) and directed governments to adhere to it. This reaffirmation
seems to be a little problematic. The Kedar Nath judgment upheld the constitutional validity of
sedition as defined in Section 124A of the Indian Penal Code. And the Court read down the
provision by holding that only writings or speeches which incite people to violence against the
Government will come within the mischief of sedition. So, as per this judgment, unless speeches
or writings tend to cause violence or disorder, there is no sedition.

Section 124A of the IPC, which contains the law of sedition, categorises four sources of
seditious acts. They are, spoken words, written words, signs or visible representations. The gist
of the offence is: bringing or attempting to bring the government into contempt or hatred, or
exciting or attempting to excite disaffection towards the government. There are three
explanations attached to this section. The first explanation says that ‘disaffection’ includes
disloyalty and all feelings of enmity. The second and third explanations say that one can
comment on the measures of the government or other actions of the government without
bringing or attempting to bring it into contempt or hatred or exciting or attempting to excite
disaffection towards the government. These explanations do not convey anything different from
what the defining section says.

Here is an illustration. If a person writes that the Government is very good but the vaccine policy
is bad, perhaps he may not attract the charge of sedition as per the explanations. But he should
invariably state that the government is very good. If he only says that the policies and actions of
the government are consistently bad and does not say that the government is very good, he is
liable to be charged with sedition. The recent examples of sedition cases amply prove this point.

The Supreme Court’s assertion in Kedar Nath that there is sedition only when writing or speech
can lead to violence or disorder has consistently been ignored by governments all these years,
and citizens of all ages have been charged with sedition for merely criticising the authorities. The
Lakshadweep case is the latest example.

The problem actually lies in the fact that the law of sedition was not struck down by the Supreme
Court in 1962 as unconstitutional. There was every justification for doing that because sedition,
as defined in Section 124A of the IPC, clearly violates Article 19(1)(a) of the Constitution which
confers the Fundamental Right of freedom of speech and expression, the most valuable right of
free citizens of a free country.

Further, this section does not get protection under Article 19(2) on the ground of reasonable
restriction. It may be mentioned in this context that sedition as a reasonable restriction, though
included in the draft Article 19 was deleted when that Article was finally adopted by the
Constituent Assembly. It clearly shows that the Constitution makers did not consider sedition as
a reasonable restriction. However, the Supreme Court was not swayed by the decision of the
Constituent Assembly. It took advantage of the words ‘in the interest ... of public order’ used in
Article 19(2) and held that the offence of sedition arises when seditious utterances can lead to
disorder or violence. This act of reading down Section 124A brought it clearly under Article 19(2)
and saved the law of sedition. Otherwise, sedition would have had to be struck down as
unconstitutional. Thus, it continues to remain on the statute book and citizens continue to go to
jail not because their writings led to any disorder but because they made critical comments
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against the authorities.

A great irony here is that the law of sedition, which should have gone out of the Statute Book
when the Constitution of India came into force, was softened through interpretation and made
constitutionally valid by the Supreme Court. This law was enacted by the British colonial
government in 1870 with the sole object of suppressing all voices of Indians critical of the
government. James Stephen, the author of the Bill, had clarified then that not only critical
comments but even a seditious disposition of a person will attract this penal law. It was the
policeman who would decide whether a person’s disposition was seditious.

The history of this most draconian law during colonial rule would reveal that the basic
propositions laid down by Stephen have been followed by courts in all cases on sedition before
Independence. In the Bangobasi case in 1891, Bal Gangadhar Tilak’s case in 1897 and 1908
and Mahatma Gandhi’s case in 1922, the High Courts, and ultimately the judicial committee of
the Privy Council, consistently held that incitement to violence or rebellion is not a necessary
part of sedition under Section 124A of the IPC and a mere comment which the authorities think
has the potential to cause disaffection towards the government is seditious and the person can
be arrested and put on trial. Justice Arthur Strachey, while stating the law of sedition before the
jury in Tilak’s case, had made it absolutely clear that even attempts to cause disaffection would
attract the provision, meaning thereby that rebellion, disorder or violence are not an ingredient of
sedition. This statement of law by Justice Strachey was approved by the Privy Council.

The Supreme Court, while dealing with Kedar Nath, faced a tricky situation. On the one hand,
there was the overwhelming judicial opinion saying that in order to attract sedition, a critical
comment which causes disaffection towards the government or bring the government into hatred
or contempt, is all that is necessary. If this opinion were followed by the Supreme Court, sedition
in the IPC would have become unconstitutional. But the top court, for some unexplained reason,
did not want to hold it unconstitutional. So, it adopted the reasoning given by the Federal Court
in Niharendu Dutta Majumdar vs Emperor in 1942 in which it was held that the gist of the offence
of sedition is public disorder or a reasonable apprehension of public disorder. In fact the Privy
Council’s statement of law of sedition had clearly held that public disorder was not an ingredient
of sedition. The Supreme Court itself admits that the Federal Court did not have the advantage
of seeing the Privy Council’s statement of law, otherwise it would have affirmed the Privy
Council’s view.

Here we cannot miss the irony that the Supreme Court’s attempt to read down Section 124A, to
soften it and make its application conditional on public disorder, has made this colonial law
constitutionally valid which otherwise it is not. On the other hand, if the judicial opinion on
sedition given during the colonial period had been accepted, it would have been held
unconstitutional and free India’s citizens would not have been thrown into jails for criticising the
governments.

In the ultimate analysis, the judgment in Kedar Nath which read down Section 124A and held
that without incitement to violence or rebellion there is no sedition, has not closed the door on
misuse of this law. It says that ‘only when the words written or spoken etc. which have the
pernicious tendency or intention of creating public disorder’ the law steps in. So if a policeman
thinks that a cartoon has the pernicious tendency to create public disorder, he will arrest that
cartoonist. It is the personal opinion of the policeman that counts. The Kedar Nath judgment
makes it possible for the law enforcement machinery to easily take away the fundamental right
of citizens.

In a democracy, people have the inalienable right to change the government they do not like.
People will display disaffection towards a government which has failed them. The law of sedition
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which penalises them for hating a government which does not serve them cannot exist because
it violates Article 19(1)(a) and is not protected by Article 19(2). Therefore, an urgent review of
the Kedar Nath judgement by a larger Bench has become necessary.

P.D.T. Achary is former Secretary General, Lok Sabha
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